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‘E — JUDGMENTS — 
Rule 3:12-2 and Rule 
a defendant in an ac- 
law on a contract is 
by the judgment there- 
n subsequently seeking 
ation of the contract 
the facts on which such 
s sought were known to 
id could have been put 
e as a defense. 
d from an opinion by 
rendered July 19, 
yellate Div. Massari v. 
For appellant—Jos- 
traub (McGlynn, Wein- 


Stein, attys). For re- 
—Arthur L. Abrams. 
ant appeais from a 


of the Law Division 
> his petition to reform 
struments and to com- 
lassaris to accept pay- 
a judgment in accord- 
h the instruments as 
and which also dis- 
lis complaint filed in 
icery Division seeking 
relief as stated in the 


Massaris’ sold a 
Jusiness to Einseidler 
written agreement of 
$364,000. Einseidler paid 
) on account. In 1948 
aris brought suit for 
id balance. Defendant 
admitting the unpaid 
ind asserted as a de- 
t he had tendered cer- 
2s Of stock of the busi- 
laintiffs in payment of 
in accordance with an 
yan agreement. Judg- 
entered for the plain- 
reafter defendant filed 
1 to compel the Mas- 
accept the aforemen- 
ck in reduction of the 
debt. The petition was 
and on appeal that 


) the 


and the judgment 
med. 

jinion therein settles 
rticulars; (1) the an- 


defense were consid- 
the defense and the 
ere based on the same 
-ement”, (3) the “loan 
’ was inadmissible to 
terms of payment in 
igreement. 
ter, in 1949, Einseidler 
nplaint in the Chanc- 
on seeking to reform 
agreement to provide 
e event of default the 
ire limited to proceed- 
t the shares of stock 
Einseidler at their 
> to the extent of the 
iue them. Thereafter 
filed the petition in 
Division seeking the 
f. By consent the mat- 
consolidated and the 
appealed from was 
tly entered. 


no time prior to the 
of the Chancery ac- 


_ 
a in 1/49 did Einseidler seek 
ge, MME oat. on «despite the fact 
4500 the basis upon which he 
. ts right to relief was 
: wn him ever since 1946. 
/ F suit by Massari was insti- 
“2 in 1948 and LEinseidler 
2 have sought reformation 
at suit. The facts on which 
soug reformation were 
-4dle to him when he filed 
i “swer and defense to Mas- 
- ‘aw action but he did not 
fem up therein. 
. ". VI Sec. III Par. 4 of the 
CE ‘tution expresses the in- 
‘Mat all matters, legal and 
“a0le be terminated in one 
; Jere! On. The Supreme Court rules, 
mh Barly Rules 3:12-2 and 
ot ‘Were adopted to carry out 


man 





date. 





Attention is directed to the| 


fact that Federal Rule 13b pro- 
viding for compulsory counter- 
claims was included in the 
Tentative Draft as Rule 3:13-1 
but was omitted in the rules as 
adopted. From this the court is 
asked to infer that the existing 
rules do not make mandatory 
the filing of a counterclaim. 
The case here does not involve a 
counterciaim. What Einseidler 
sought was but an intermediate 
step, which, had he been suc- 
cessful, would constitute a de- 
fense to the original action. 

To reopen the case at this 
date to grant the relief sought 
would be contrary to the consti- 
tutional expression as interpret- 
ed in the Rules cited. 


In the Restatement of the Law | 


of Judgments, A. L. I. Sec. 66 it 
is stated a party to a law action 
may be permitted by the law of 
the state to set up the ground 
for reformation as an equitable 
defense or counterclaim and 
continues: “If he fails to do so, 
it depends upon the extent to 
which remedies at law and 
equity have been merged in the 
State whether he is precluded 
from thereafter maintaining a 
suit in equity for reformation of 
the contract”. 


Affirmed. 


Rules Church, School 
Moving Near Bar Can 
Force It to Close 








Jefferson City (ACCN) —A 
State attorney general’s opinion 
handed down in Missouri held 
that if a church or a school 
moves within 100 feet of an 
established bar or tavern, the 
church or school can force the 
bar to cease operating. 


The opinion was sought by 
State Liquor Control Supervisor 
Covell R. Hewitt, who said a St. 
Louis case hinged on the ques- 
tion and possibly others would 
turn up. He said his records 
showed that Jacob Arenz had 
been operating a tavern for 10 
years at 2856 S. Broadway, St. 
Louis. In recent years, the 
Broadway Baptist church 
bought a commercial building 
less than 100 feet away and 
established a church. 


Missouri law provides: ‘No li- 
cense shall be granted for the 
sale of intoxicating liquor . 
within 100 feet of any school, 
church or other building re- 
gularly used as a place of re- 
ligious worship ... .” It further 
provides that a tavern can be 
operated less than 100 feet from 
a church or school if the ad- 
ministrators of the church or 
school should grant permission. 


In the St. Louis case the 
church complained about the 
tavern. The attorney general’s 
opinion, written by Assistant 
Atty. Gen. Richard H. Voss, held 
that the church was justified in 
its complaint, despite the fact 


that the tavern was there first. 
The opinion noted thai the 
liquor control law may at times 
“seem to operate harshly. 
Hewitt said the church and 


Arenz are parties to a suit in St. 
Louis city courts, arguing their 


rights and limitations under 
city liquor ordinances. He de- 
clared, however, that the de- 


cision there would have no ef- 
fect on enforcement of the state 
law. He said he would not re- 
new the state license, forcing 
the tavern to close. 


in | 


- Counsel, 


icests of Recent Opinions Decision of Interest 


State of ot Yew. Jersey 
Dep’t of The Treasury 
Division of Tax Appeals 

Weston Electrical Instrument 





Immunity From Subpoena of 


Taxpayer" 


By 
HAROLD KAMENS 


and 
WILLIAM ANCIER* 
The Supreme Court of the 


‘United States recently approved, 


Corp., ) 
Petitioner, ) 
-VS- ) 
City of Newark, ) 
Respondent. ) 
SYLLABUS 
(1) The book value of in- 
ventory (stock in trade) of a} 


going business, consisting of 
raw materials and goods 
process, purchased for pro- 


in | 


duction of a finished product, | 
|the Court’s opinion is that all 


constitutes evi- 


dence. 


(2) An expert’s opinion of 
true value of inventory items, 
substantially below the book 
cost without explanation car- 
ries little probative weight as 
against such book cost. 

(3) A qualified 
opinion as to the true value 
of machinery and equipment 
predicated upon experience 
and familiarity with their 
market value, supported by 
the expert’s appraisal, in the 
absence of proof to the con- 
trary should be accepted. 

(4) The book value of ma- 
chinery and equipment, alone, 
when offered to contradict a 
qualified expert’s opinion, pre- 
dicated upon experience and 


competent 


familiarity with the market 
value, carries little probative 
weight. 
(5) An assessment of per- 
sonal property levied under 
S. 54:4-11 is presumed to be 


correct and such presumption 
must be overcome by the tax- 
payer. 

APPEARANCES 


Pitney, Hardin 
by William 
Esq., for the petitioner. 

Charles Handler, Esq., Corpora- 
tion Counsel, by Harry A. Pine, 
Esq., for the respondent. 

WIENER, COMMISSIONER. 
The proceedings in this case 

bring up for review a judgment 

of the Essex County Board of 

Taxation dismissing an appeal 

from an assessment of personal 


H. Osborne, Jr., 


(Continued on Page 3 Col 1) 








Advisory Committee on 
Statutes Helped By Law 
Revision Commission 


The Law Revision 
Drafting Commission, through 
Charles DeF. Besore’, Chief 
and entire staff, 
have for the last couple of weeks 
been preparing a “plant” for 
use by the Advisory Committee 
on Revision of Statutes consti- 
tuted by L. 1950 c. 171. The 
plant consists of sheets of paper 
on which are mounted the sec- 
tions of Titles 2 and 3 of the 
1937 Revised Statutes and all 
statutes enacted from 1937 to 
date which have been compiled 
with those Titles by the Law 
Revision and Bill Drafting Com- 
mission. These sheets are then 
to be distributed among the re- 
porters assisting the Advisory 
Committee on Revision of Sta- 
tutes so that changes can be 
made by insertions and strike- 
outs, thereby avoiding an enor- 
mous amount of copying and 
comparing, and the errors that 
go with them, and also making 
it easier for a committee to 
check the changes made by the | 
reporter. 

The Advisory Committee| 
through its Chairman, has ex-} 
pressed to Mr. Besore’ 


and Bill 


its 


|records which Congress, 


by a five-to-four decision, a bur- 


geoning doctrine the ramifica-| 


tions of which require examina- 
tion with reference to income 
tax requirements.’ 

The underlying assumption of 


in the 


exercise of its constitutional 


| powers, may require individuals 


expert’s | 


to keep in the conduct of their | 


affairs, because those affairs al- 


so have aspects of public inter- | 


est, become “public records” in 


the sense that they fall outside | 


of constitutional protection of 
the Fifth Amendment.’ 

In the Shapiro case, the de- 
fendant, a wholesaler of fruit 
and produce, was suspected of 


having made tie-in sales in vio- | 


ilation of regulations under the 


& Ward, Esqs., 


Emergency Price Control Act. 
He was served with a subpoena 
duces tecum and ad testifican- 
dum, issued by the Price Admin- 


istration under authority of the| 


act, directing him to appear be- 


fore designated enforcement at-, 








Notice Re: Bar Exam 


“The Board of Bar Examiners 
announce that the examination 
for Attorney’s license will be 
held October 24th and 25th., 
1950, in the City of Trenton, 


|New Jersey. 


The instructions listed below 
will appear at the beginning of 
each days’ questions. Candidates 
are urged to study these in- 


structions and obey them in the} 


writing of their answers. 
INSTRUCTIONS 


1. Do not write your name or' 


otherwise identify yourself any- 
where in any answer book. 

2. Use ink. Write legibly. Leave 
at least two lines between an- 
swers. 


3. Each answer should show: 
a recognition of the issue or is- 
sues presented; (But do not 
state the issues in your answer) 
an understanding of the facts; 
a statement of the principles of 
law applicable; and the reason- 
ing by which you arrive at your 
conclusion. Clearness of expres- 
sion and conciseness of state- 
ment will count. You should 
confine yourself to the parti- 
cular problem or problems pre- 
sented in each question and 
should not volunteer informa- 
tion that is not material to the 
solution. The value of an an- 
swer depends not upon _ its 
length, nor upon the mere cor- 
rectness of the conclusion, but 
upon the presence and quality 
of the elements above mention- 
ed. 


4. Answer the questions in the 


‘order they are put. State at the 


start your ultimate conclusion; 


then set forth your analysis ana | i 
the reasons for your solution. | 5 


Demonstrate not merely your 
memory, but your ability to | 
think.” 


N. Y. Rent Law Upheld 


ALBANY (4CCN)—Constitu- 


| tionality of New York state’s 


new rent control act was upheld 


|by the state Court of Appeals 
its very|with the exception of one sec- 


great appreciation for the huge | tion which attempted to wipe 


Revision Commission, 


|job performed for it by the Law} out any rent increases author- 
ized under federal law. 


s Records 


| torneys of the Office of Price Ad- 

ministration and to produce “all 
|duplicate sales invoices, sales 
' books, ledgers, inventory records, 
,contracts and records relating to 
the sale of all commodities from 
September 1, 1944 to September 
28, 1944.” 

In compliance with the sub- 
poena, the defendant appeared, 
and, after being sworn, was re- 
quested to turn over the sub- 
poenaed records. His counsel in- 
quired whether his client was 
being granted immunity “as to 
any and all matters for informa- 
tion obtained as a result of the 
investigation and examination 
of these records.” The presiding 
| official stated that the “witness 
is entitled to whatever immunity 
flows as a matter of law from the 
production of these books and 
records which are required to be 
|kept pursuant to M. P. R.’s 271 
and 426.” 

The defendant thereupon pro- 
duced his records, but claimed 
the constitutional privilege of 
the Fifth Amendment to refrain 
from self-incrimination. He was 
tried on charges of having made 
tie-in sales in violation of regu- 
‘lations under the Emergency 
| Price Control Act. The defendant 
made a plea in bar, claiming im- 
munity from prosecution, based 
on Section 202 (g) of the act.’ 
His Defense was overruled by the 
trial judge; judgment of convic- 
tion followed and was affirmed 
on appeal.‘ The Supreme Court, 
on writ of certiorari, affirmed 
'the judgment below 


The minority of the court, 
spearheaded by Mr. Justice 
Frankfurter, assailea vigorously 
the majority holding, and denied 
that Congress could, by the easy 
device of requiring a man to 
|keep private papers which he 
has customarily kept, render 
such papers “public,” 


The majority based its deci- 
sion on Heike v. U. S.‘ and Wilson 
v. U. S.’, the first of which cases 
held that the provisions of im- 
munity statutes have no applica- 
tion to non-privileged docu-- 
ments and the second of which 
held that records validly required 
by law to be kept are nonprivi- 
leged. This article is concerned 
principally with the inception, 
growth and ramifications of the 





(Continued on Page 6 Col 1) 
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tl benefit which arises 
stablishme nt of particular trades 
the advantage or benefit 
sas -h is acquired by an _ establishment -be- 
4 yd the mere value of the capital, stocks, 
funds or prope rty employed therein, in con- 
sequence of the sneral public patronage or 
esevaraeemens which it receives 
stant or habiti ial customers, on account of 
its loca! positio < 100 ‘lebrity or 
a n from kill or  attuahes or pune- 
iality, or from other accidental cireum- 
s or necessities or even from ancient 
partialities or prejudices.’’ Story, Partner- 
re ips, Section 99. The United States Supreme 
irt quate i this definition with approval in 
Bank v. Louis Diapatch 
S. 436. The Court also 
that good will is tang- 
ible ‘ s an incident connected with a 
going concern or business having a locality 
or. hame 
35 
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Jersey Bar Mr Kamens formerly was @ re- 
viewer-agent of the 3ureau of Internal 
Revenue in Newa New Jersey. 
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DIGESTS OF RECENT OPINIONS 


‘> 





CRIMINAL LAW—Before a life | 
sentence can be imposed on a) 


defendant under the Habitual 
Criminal Act, he must be tried 
and convicted by a jury under 
an indictment specifically 
charging the prior convictions, 
or a separate proceeding must 
be undertaken before a court 
and jury to determine his lia- 
bility thereunder. 

—On an application to sentence 
a defendant as an _ habitual 
criminal, the defendant has 
all the rights of a defendant 
on trial for a criminal offense. 
Digested from an opinion by 

Eastwood, 

17, 1950. Appellate Div. State v. 

Janiec. For the State—George 

A. Gray, Asst. Pros. (J. Victor 

Carton, Pros., atty). For appel- 

lant—George Pellettieri. 


Defendant was given a life 
sentence as an habitual criminal 
and appeals therefrom. 

Several indictments were re- 
turned against defendant. Two 
charged assault and robbery on 
two separate persons, a third 
charged him with escape from 
jail, and a fourth apparently 
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J.A.D. rendered July | 


charged him with being an ha- 
bitual criminal. 

He was found guilty of escape 
from jail, after trial on Dec. 2nd, 
1946, and was found guilty on 
the robbery indictments after 
trial on December 3rd. At these 
trials he admitted certain prior 
convictions. The trial of the 
fourth indictment was set for 
Dec 4th but was continued to 
December 11th, the court an- 
nouncing that sentence on the 
three preceding convictions 
would be deferred to the same 
date. On December 11th, the 
defendant pleaded not guilty to 
this indictment. Trial of this 
indictment was not moved, but 
on recommendation of the Pros- 
ecutor defendant was sentenced 
to life imprisonment under the 
Habitual Criminal Act on the 
first indictment. This  indict- 
ment did not allege prior con- 
vi-tions. The Prosecutor pre- 
sented to the court an informa- 
tion setting forth a record of de- 
fendant’s alleged prior convic- 
tions, and a transcript of his 
testimony in which he admitted 
prior convictions. The defendant, 
when interrogated by the court, 
refused to admit or deny the 
alleged prior convictions. 

Defendant contends the life 
sentence is improper and that 
he Habitual Criminal Act is un- 
constitutional. 

Held: The life 
be set aside. 

Proof of every act 
to make the law apply, is essen- 
tial. The state must prove the 
prior convictions and the iden- 
tity of the defendant beyond a 
reasonable doubt. 

Before the imposition of such 
a sentence, the defendant must 
be tried and convicted by a jury 
under an indictment specifically 
charging the prior convictions, 
Or a separate proceedinz must 
be undertaken before a compe- 
tent court and jury to determine 
the defendant's liability under 
he Act. And, to meet the issue, 
the defendant is entitled to all 
rights enoyed by a defendant 
on trial for a criminal] offense. 
To impose a life sentence on a 
defendant as an habitual crim- 


sentence must 


necessary 
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| fore assignment, 
| ally 


jinal without conforming to this | 


procedure, is a clear violation of 
due process. 

The defendant’s refusal to ad- 
mit or deny the prior convictions 
was equivalent to a plea of not 
guilty and imposed on the state 
the duty to proceed to have the 
issue tried and determined be- 
fore the court and a jury. 

There is no merit in the as- 
sertion that the Act is uncon- 
stitutional. It has been upheld 
by the Court of Errors and Ap- 
peals and similar acts have been 
upheld by the U. S. Supreme 
Court. 

The sentence is set aside and 
the case remanded for imposi- 
tion of appropriate sentence. 
DOWER—MERGER—A__ widow’s 

dower right is not merged in 

nor extinguished by her in- 
heritance of the fee where 
there is an intermediate es- 
state in possession in another. 

DOWER—Under R. S. 3:38-1 it 
is not necessary for a widow 
to demand assignment of dow- 
er and upon failure of the heir 
to assign same within the time 
limited, the widow is entitled 
to damages through an ac- 
counting from the date of her 
husband’s death. 


Digested from an opinion by 
Jayne, J.S.C. rendered July 13, 
1950. Chancery Division. Skov- 
borg v. Smith. For plaintiff— 
Matilda G. Neefus Palmer 
(Moffitt & Neefus, attys). For 
defendant counter claimant — 
Haruld N. Gast (Wight, Jorgen- 
sen & Gast, attys). 

The court previously construed 
the will of Andrew Smith and 
held that testators sister was 
entitled to the income of the 
trust and in the event the in- 
come was insufficient to properly 
maintain her, the trustee was 
authorized to make withdrawals 
from the corpus. The court fur- 
ther held that testator died in- 
testate as to the remainder of 
he corpus 

The will was executed before 
testator’s marriage to defend- 
ant. He died in 1949 seized in fee 
simple of a residential property 
which forms part of the corpus 
of the trust. He had no issue, 
but the widow survives. 

The widow, by counterclaim, 
seeks assignment of dower and 
damages for its tardy admea- 
surement. 

The plaintiffs resist contend- 
ing that since she received the 
estate in remainder as “statutory 
heir’ under R. S. 3:3-4, there 
was a merger of her dower in the 
remainder which she takes. 

Held: The right of dower is 
ancient and is highly esteemed 
in the law. The principa: that 
neither a husband nor wife shall 
be excluded from rights in the 
property of the other springing 
from the marital] status except 
by words that leave no doubt of 
the intention so to do, is pro- 
verbial. The rights have also 
been protected by legislation, 
viz R.S. 3:13-15. 

The court is aware of the de- 
cision in Kicey v. Kicey wherein 
it was held that if a spouse 
having a right: of dower or 
courtesy becomes vested with 
the fee by devise or intestate 
succession, the former becomes 
merged in the latter. The rat- 
ionale of the decision in a situa- 
tion such as was there present 
is conceded but it does not apply 
in the circumstances here pres- 
ent. 

Firstly, a dower interest, be- 
is not essenti- 
is a right, 
in 


an estate, but 


benefit, privilege, or chose 


; action. Unless there are two es- 
| tates in the same person there | 
can be no merger. Actually the 
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100% VA LOANS TERMINATED 


VA and F.H.A. Adopt Programs 
to Moderate Government 
Support for Housing 
Credit 
Carl R. Gray, Jr., Adminis- 
trator of Veterans Affairs, to- 
day put into effect the Pres- 
ident’s request to moderate 
Government supports for GI 
housing credit so as to conserve 
available material and labor. 
Mr. Gray sent the following 
telegram to all V-A Offices, or- 
dering the new policy into ef- 

fect immediately: 

“To activate the request of 
the President that the agencies 
involved in housing finance take 
immediate steps within their 
existing authority to moderate 
Government supports to hous- 
ing credit thereby helping to 
conserve available materials 
and labor, the following will be 
put into effect immediately: 

“1. No certificate of commit- 
ment in prior approval cases or 
certificate of guaranty in the 
case of 505(A) or insured loans, 
will be issued after this date 
unless the veteran makes a cash 
down payment of an amount 
equal to at least 5% of the pur- 
chase price or construction cost. 








dower right is 
when the wodow acquires the 
fee because there is no one 
against whome she can main- 
tain an action. 

Secondly, there is here an im- 
portant distinction. Here, unlike 
in the Kicey case, there is an 
intermediate estate. The absence 
of an intermediate estate is an 
essential element for a merger. 
An intermediate vested estate 
prevents a mercer. 

Additionally. there are equit- 
able considerations. Merger is 
ne favored in equity and is 

sly a question of intention. 
W “fs a merger is not beneficial 
o the person in whom the two 
estates are vested, it will not be 
inferred. 

Under the will here involved, 
which was made before testators 
marriage, the widow will receive 
such part of the corpus, if any, 
as remains after completion of 
its use for life tenant. A merger 
will not te decreed. 

Plaintiffs assert that since the 
widow never demanded an as- 
signment of dower, she is not 
entitled to damages. At common 
law this was so. But under R. S. 
3:38-1. it is the duty of the heir 
to assign dower, without de- 
mand, within 40 days after the 
death of the husband. For fail- 
ure .0 do so he is liable in dam- 
ages, which is in a pragmatical 
sense an accounting from the 
date of the death of the hus- 
band. 

_Judgment accordingly. 


extinguished 


“2. In the case of autor 


|loans, no certificate of ¢g 


will be issued unless the ve: 
has paid all closing 
cash. If any items o 
Classified as closing cos 
absorbed in the purchase 
or construction cost, then q « 
equivalent therefor sha! 
quired to be paid in cas) 

“3. The restrictions 
above two paragraphs 
apply, however, to new 
units (not previously o 
on which construction 
gun prior to July 19, 19 
any case in which a c 
of reasonable value o1 
certificate is outstandi 
request for a determir 
reasonable value has 
ceived in your office 
July 1, 1950. 

“4. In the estimatio: 
production cost as an 
in determining reasonat 
no recognition will be 
costs higher than those 
ing in your region on 
1950, without the prior 
rence of Central Offi 
concurrence will be gi 
with the stipulation 
dollar amount of any r 
increase must be adde 
cash down payment in 
approval, 505(A), and 
loans. 

“5. The minimum c: 
payment specified und 
graphs 1 and 4 above 
applied to the paymen 
ing costs with any exc: 
ed to the reduction of | 
cipal. 

“6. Subject to the 
provided in Paragraph 
all gratuity payments 
applied toward a red 
the loan principal. 

“7. The foregoing re 
shall be applied equa! 
rect loans. 

“8. Fund allocation 
loans under Section 51: 
are hereby reduced a 
only 3712% of the fur 
tions made available 
the letter dated July 14 
be committed during t 
ending September 30. 1 
borating letter will 
this point. (This mal 
able each 3 months 
mately 25% of the $1 
authorized by law.) 

“For your informa 
Federal Housing Admi 
is issuing similar fielc 
tions increasing down 
requirements and frets 
factors on a basis whi 
lation to the foregoing 
serve the relative prei 
veterans in the acqu 
housing. The foregoin 
tion should be distr 
lenders, builders and 0° 
ticipating in the Loan 
program.” 
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DECISION OF INTEREST 


(continued from page 1) 





situate in the City of 
for the year 1948, in the 
31,500,000.00. 
personal property involv- 
sists of (1) inventory, (2) 
chinery and equipment (in- 
ilies and tools), and (3) 
furniture and fixtures. 
entory consists of ma- 
or the making of and 
instruments for check- 
recording electricity, 
nd the ohms and watts 
ical energy, as well as 
: and finished instru- 
for the control of signals, 
1oistures and exposures. 
erials used were made 
1, wood and _ plastics. 
e 32,000 different parts 
the inventory. The machinery 
opment included all ma- 
dies, tools and other 
t used in the prepara- 
manufacturing of fin- 
ods in the petitioner’s 
ns The office furniture, 
cures and other equipment 
in the general main- 
yf the offices and in the 
of the  petitioner’s 


operts 
pwark 
7 of 


The 


slander, called as a wit- 
the petitioner, testified 
personal property of 
ioner had a true value 
hinery, equipment and 
362,000.00; furniture, $25,- 

tock in trade (inven- 
$460,000.00; or a total of 
00. Mr. Glander’s 
ions aS an expert were 
mitted, but he was examined 
DUM to familiarity with the in- 
a00Bentory, and stated that he did 
dal. a physical appraisal 
inventory, but gained his 
e “from the records 
mn a personal examina- 
pn and from my knowledge of 
e pa thirteen or fourteen 
having been in this 





t Make 


ily other witness called 
t etitioner was F. Gerald 
gwthorne, comptroller and as- 
t secretary of the peti- 
Deiner, who testified that the in- 
, ‘“ntory was kept under his su- 
‘OW Hrvision and that such inven- 
. i rds were made avail- 
PPI-Ele to Mr. Glander. 
sspondent, the City of 
ewark, called but one witness, 
Valter Julian, a Certi- 
ic Accountant of New 
ho testified he exam- 
books of the corpora- 
found that the book 
the property under ap- 
as follows: Average 
itory for the twelve months 








preceding October Ist, 1947, $3,- 
44919100; machinery and 
equipment, including tools, cost 
value $1,529,168.48 (Less depre- 
ciation of $771,013.26), net book 
value being $758,155.22; Office 
furniture and fixtures and other 
equipment, cost $153,860.50, 
(Less depreciation of $69,035.49) 
net book value being $84,825.01; 
making a book value total of 
$4,292,171.23; less reserve for ob- 
solete inventory which averaged 
$238,472.68 for the same twelve 
month period, leaving a net 
book value of $4,053,698.55. 

(1) and (2) A careful exam- 
ination of the testimony in this 
case discloses that the expert’s 
opinion of the true value of the 
inventory of $860,000.00 is sub- 
stantially below the average in- 
ventory for the twelve month 
period preceding the assessing 
date, of $3,449,191.00. No explan- 
ation was offered for the wide 
variance between the expert’s 
value and the book value. No 
testimony was offered on behalf 
of the taxpayer to show any 
evidence of unusual conditions 
or circumstances, such as obsol- 
escence or depreciation; in the 
light of which the expert’s opin- 
ion as to the true value of the 
inventory as compared to the 
costs as found on the petition- 
er’s book carries little probative 
value. 

The expert’s opinion of true 
value of the inventory appar- 
ently was arrived at purely from 
the standpoint of what the in- 
ventory items would realize if 
sold on the open market be- 
tween a willing buyer and a 
willing seller. The inventory 
must be considered as part of a 
going business in which the raw 
materials were purchased not 
for resale, but to be used in the 
manufacture or assembly of a 
finisned product. Hurd v. Cook, 
69 N. J. L. 70; Gibbs v. State 
Board, 101 N. J. L. 374. 

In the leading case on the 
subject, General Motors Corp. v. 
State Board of Tax Appeals, 125 
N. J. L. 574 (E. & A. - 1940), the 
expert for the taxpayer placed 
a value of $395,815.00 on the in- 
ventory, in the face of an aver- 
age six month book inventory of 
$1,563,854.00, and although the 
testimony shows that the in- 
ventory was not saleable be- 
cause the “parts” involved were 
made for one automobile and 
might not be suitable for parts 
made for a different type of mo- 
tor car, the court held: “That 
value may be determined by 
considering the cost to the tax- 
payer where, as here, the per- 
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| 
}sonalty was bought or manu- 


|factured to be used to assemble 
a finished product.” | 

(3) and (4) Further, Glander’s | 
opinions of value as to machin-| 
ery, equipment, tools and dies 
were predicated upon his long | 


experience, his familiarity with | 


their market 


value and such| 


opinions were supported by an| 


appraisal. He was not cross-ex- | 


amined at all on his opinion of | 


value or his appraisal as to the 
machinery, equipment, tools, 


dies and furniture. The respond- | 


ent offered only the book value 
to rebut the expert. In the Gen- 
eral Motors case, supra, where 
similarly only the books of the 
corporation were offered to re- 
but the expert’s testimony as to 


true value, it was held, “We 
think the expert displayed an 
experience and a_ familiarity 
with prices of the item (i.e., 


market value) that go to make 
up the equipment in question, 
as evidenced by the analytical 
exhibit prepared by him per- 
sonally, sufficient to qualify him 
to testify to the value of this 
part of the personal property 
and that in the absence of 
proof to the contrary, no testi- 
mony on this phase of the case 
being produced by the muni- 
cipality, his figure of $731, 618.- 
00 should have been accepted.” 


In the case of the City of 
Newark v. Imperial Laundry 
Company, N. J. Tax Reports, 
1934-1939, page 754, the City 
appealed to accomplish _ the 
restoration of an original per- 
sonal property assessment of 


$120,600.00. 

“The City of Newark offered 
in evidence certain figures 
noted in the books of the com- 
pany, which it contended rep- 
resented the value of its ma- 
chinery, furniture, and fix- 
tures, and its average inven- 
tory for the year preceding 
the assessing date. The city’s 
sole witness, an accountant, 
did not qualify as an expert 
on the valuation of machinery 
or of the other tangibles, and 
did not attempt to relate the 
book figures to the true 
value of the property. The 
cost of an article is ordinarily 
some evidence of its value, 
put the remoteness of the 
time of its purchase and other 
circumstances may be such as 
to deprive that evidence of 
any real probative value. Cen- 
tral R.R. Co. v. State Board of 
Assessors, 49 N. J. L. 1, 6 (Sup. 
Ct. 1886). Mr. Justice Case, in 
New Jersey Bell Telephone Co. 
v. City of Camden, 122 N.J.L. 
270 (Sup. Ct. 1939) said: 

““The words ‘true. value’ 
have been judicially defined to 
mean the price in money 
which a willing seller could 
obtain for the property from 
a willing buyer at a fair sale 
as of the assessment date un- 
der private contract. Universal 
Insurance Co. v. State Board 
of Tax Appeals, 118 N. J. L. 538, 
affirmed 120 N.J.L. 185; New 
Jersey Bell Telephone Co. v. 
Newark, 118 N.J.L. 490; Turn- 
ley v. Elizabeth, 76 N.J.L. 42.’ 

“The probative value of the 
testimony offered by the city, 
in and of itself, is negligible, 
and does not meet the burden 
cast upon it. 

“The testimony of the presi- 
dent of the respondent com- 
pany explained that the fig- 


ures set opposite the items of | 
machinery, furniture, and fix- | 


tures 
books, 


upon the 
included installation | 
costs as well as expense at- 
tendant to the necessity of} 
changing the location of ma-|} 
chines and fixtures, in the 
company’s endeavor to 
meet production requirements | 
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company’s | 


Notice to the Bar 


On July 31st Part B of the 
Appellate Division will recess 
until October 2nd. Part A, 
whictr-has been in recess, will 
resume activity on August 1st 
and will sit regularly there- 
after. Lawyers having any ex 
parte matters which require 
attention on or after August 
lst should present them to 
Part A. 

Part A is 
Judges Jacobs, 
Bigelow. Its tentative motion 
schedule is August 7 and 21 
at Newark and August 14 and 
28 at Trenton. 





comprised of | 
Donges and | 


Announcement 
Irving Robert Zager an- 


nounces that he is engaged in 
the practice of law in associa- 
tion with Nicholas Martini at 
663 Main Ave., Passaic, N. J. 


Md. Bar Urges Rise In 
Judicial Pensions 


ATLANTIC CITY, N. J. (ACCN) 
—Maryland’s State Bar Assn., at 
its annual meeting here, ap- 
proved a motion to seek a 50 per 
cent increase in judicial pen- 
sions to compensate for the in- 


| creased cost of living. 


The proposed higher pensions 
would give a maximum of $9,000 
to Circuit and Supreme Bench 
of Baltimore judges, and $11,000 
a year in pensions to judges on 


| the Court of Appeals. 


The association adopted a 
resolution opposing genocide, or 


| mass killings of people, but also 


opposed the adoption by the U. 


|S. of a treaty among 58 nations 
| outlawing 


genocide on the 
grounds that the treaty, in its 
present form, is misleading and 
not clearly drawn. 

Also adopted by the associa- 
tion was a resolution opposing 
President Truman’s compulsory 


|heaith insurance plan. 





and accomplish efficiency in 
operation. Conventional al- 
lowance for depreciation, as 
noted in the company’s books 
in this case, is frequently of 
an arbitrary amount or per- 
centage and there is no proof 
in the present case to indicate 
whether such depreciation, in 
and of itself, was of any aid 
in arriving at the true value 
of respondent’s personalty, as 
required for assessment pur- 
poses by the fundamental law 
of the state.” 

It therefore appears that the 
book value of machinery and 
equipment when offered to con- 
tradict the appraisal of a quali- 
fied machinery and equipment 
expert carries little evidentiary 
weight and has little probative 
value. 

(5) Petitioner contends that 
proof of book value alone is not 
competent evidence and the ex- 
pert testimony offered in behalf 
of the petitioner of itself over- 
comes the presumption of the 
correctness of the assessment 
and shifts the burden of the 
correctness of the assessment to 
the municipality. This conten- 
tion has no_ substance. The 
question as to whether or not a 
taxpayer has overcome the pre- 
sumption of the correctness of 
an assessment varies in each 
particular case. The facts, cir- 
cumstances and weight of the 
testimony offered are determin- 
ing factors and unless. such} 
factors bear sufficient proof to} 
show that the assessment as/| 


made was erroneous, the pre- 
sumption that the assessment as 
levied was correct will prevail. 
Central Railroad vy. State Tax 
Department, 112 N.J.L. 5,8; Liv- 
ingston v. Parkhurst, 122 N.JLL. 
598. 

The acceptance of the average 
inventory book value of $3,449,- 
191.00, even though discounted 
to a substantial extent by the 
testimony of the expert for the 
appellant, plus the acceptance 
of the expert’s opinion of value 
as to machinery, equipment and 
furniture, results in a value far 
in excess of the assessment of 
$1,500,000.00. These values would 
effect no change in the original 
assessment. 

Therefore, for the reasons 
stated, the assessments made by 


;the City of Newark are hereby 


affirmed. : 

Concurring: President Rogers, 
Commissioners DeVoe, Franken- 
bach, Erickson, Kreamer and 
Labrecque. 
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ACKNOWLEDGMENTS 


The enactment of Chapter 278 of the Laws of 1950 has effected 
some timely amendments of our statute relating to acknowledg- 


ments of recordable instruments. 


Chapter 278 amends R.S. 46:14-6 and 7 so as to eliminate from 


the form of acknowledgment the 


recital that the officer first made 


known the contents of the instrument to the party making it and 


also the word “voluntary” before 
changes are in keeping with the 
Chapter 278 also eliminates t 


the words “act and deed”. These 
practice in most of the states. 


he oificial certificate showing the 


authority of a notary of another state, territory or district. It re- 
quires only a recital by the notary in his certificate of acknowledg- 
ment or proof that he is a notary, and his official designation an- 
nexed to his signature and attested under his official] seal. It should 


be noted that the designation af 


ter the signature of the notary is 


not sufficient; the jurat must contain a recital above the signature 
that he is a notary. This amendment brings the practice with 


respect to acknowledgments in h 
lating to affidavits taken outside 
Chapter 278 is a worthy ena 


armony with the existing law re- 
the State. R.S. 41:2-17. 
ctment. It eliminates procedural 


bugs which unnecessarily annoyed the Bar in dealing with in- 


struments acknowledged outside 
in the-law in an editorial appear 
at that time that in 34 states in 


the State. We urged this change 
ing February 8, 1945, pointing out 
the United States, county clerks’ 


certificates were not required where an acknowledgment was taken 


outside the jurisdiction before a 
A question has been raised w 


notary under his seal. 
hether Rule 3:44-1 (b) (1) should 


not be changed similarly. It will be recalled that this rule provides 


that an official record, or an en 


try therein, may be evidenced by 


a copy of the record or entry, attested as a correct copy by an 
officer having the legal custody of the record. The rule there 
provides—and this is what we have reference to—that if the office 
in which the record is kept is without the state, and within the 


United States etc., the copy must 


also be accompanied by a certifi- 


cate signed by a judge of a court of record or the secretary of state, 
etc. attesting that the officer certifying to the record has the cus- 
tody of the record. In considering whether or not to change this 
rule, the important question—indeed the only question—is, is it 


not, whether the additional ce 


rtificate furnishes a substantial 


check against error or fraud? Would not the authority of the 
officer to make the copy be sufficiently obvious and adequately 


verified, if he has a seal of office 


and attaches it to the copy? 





The Unite 


A. LULL 


By R. 


There has been-great disillu- | 


sionment in this country over 
the United Nations. The high 
hopes for world amity and civi- 
lized solutions of international | 
difficulties that were held out) 
when the organization was cre- 
ated have not materialized. And 
so, in many minds, a feeling has 
arisen that the U.N. is a dismal 
failure, and that it might as} 
well follow the League of Na- 
tions into oblivion. 

But there is another side to 
this great question. It was well 
expressed by Raymond Moley in 
one of his newspaper columns 
when he wrote: 


“It is to be hoped that public 
opinion in the U. S. will modify | 
its pessimism concerning the U. 

Walter Lippmann ... 
made the strong point that the 
U.N. is the only means by which 
Asiatic interests can be mobiliz- 
ed in the interests of security. 
That is because the remaining | 
independent Asiatic nations 
must themselves participate in 
stabilization, and in so doing 
work side by side with the na- 
tions of the West. 


“Our own stake is enormous. 
We must not forfeit the assets 
of the Jananese potential or| 
neglect the Philippines. For) 
once the Soviet appears in the | 


d Nations 


| Warm waters of the Pacific, it 
| Will develop sea power and chal- 
lenge our position in the entire 
ocean. 

“The U. N. must do or die, and 
if it dies, civilization everywhere 
will be in grave peril.” 

The failures of the U.N.— 
which have been very largely 
due to Russia’s constant use of 
her veto power in any matter 
that does not further the Soviet 
policy of world communist ex- 
pansion—have overshadowed its 
achievements. The U. N. has 
brought together the nations of 
the world, and the vast majority 
of them are on the side of the 
West. 

Countries with a total popula- 
tion of something like a billion 
people have formally expressed, 
through the U.N., their opposi- 


|tion to the communist invasion 


of South Korea. And the U. N. 
scted promptly, and to the limit 
of its existing capabilites, when 
the Korean crisis arose. 

The U. N. has protected our 
own position in Korea. There 
we are acting, not just on our 
own hook, but as an agent of 
the U.N.. We are following ex- 
actly the provisions of the U. N. 
charter, which are to block ag- 
gression wherever it may ap- 
pear. We are, therefore, taking 
on the job of policeman in that 
tragic little country. 

It may be a long time before 


| Federal Tax Notes 


by 
HAROLD KAMENS 


BUREAU RULING 

Motor Carriers’ State Fines: 
Fines paid to the state by 
|motor carriers for violations of 
llaws relating to weights and 
ilengths of trucks more nearly 
resemble tolls than fines, con- 
stitute a necessary incident to 
the carriers’ operation of busi- 
ness and are ordinary and nec- 
|essary business expenses. Spe- 
cial Ruling, September 10, 1942. 

INCOME TAX 

Gross Income: Taxpayer, be- 
ing financially embarassed, de- 
cided to liquidate. The stock- 
holders arranged to sell the 
corporate assets in their in- 
dividual capacity. Commissioner 
claims this is, in reality, a cor- 
porate transaction. 

HELD: The stockholders 
never represented the taxpayer 
and the sale was Strictly their 
own. West Coast Co. v. Com., 14 
T.C.— 

Gross Income: Taxpayer 
manufactured a syrup known as 
Seven-Up. In order to create a 
national demand, its franchised 
dealers agreed to create an ad- 
vertising fund based upon the 
amount of syrup sold. The fund 
was to remain intact until a 
certain minimum was attained. 

HELD: Such payments were 
in the nature of a trust fund 
held by taxpayer as the agent 
for bottlers and was not income 
to taxpayer. Seven-Up Co. Vv. 
Com., 14 T.C.— 

Deductions: Taxpayer operat- 
ed an optical concern and de- 
ducted as expenses certain 
“kickbacks” to physicians who 
recommended business. 

HELD: Such a practice is con- 
trary to public policy and 
monies paid out will not be al- 
lowed as an expense. Lilly v. 
Com., 14 T.C.— 

Deductions: Taxpayer was re- 
quired to expend various monies 
for legal fees in order to prevent 
a competitor from using a sim- 
iliar trade name. 

Is is contended that such fees 
were deductible in full as a pay- 
ment necessary to preserve tax- 
payer’s income. 

HELD: Since the attorney’s 
fees were paid to defend title 
to property, they constitute 
capital expenditures. Food Fair 
of Virginia v. Com., 14 T.C.— 

Gross Income: The estate of 
decedent received in one sum 
certain alimony arrearages 
which had not been paid during 
her life time. 

HELD: Such monies, the pay- 
ments of which decedent could 
have enforced in her lifetime, 
constitute taxable income. Na- 
rischkine, Dec’d. v. Com., 14, T.- 
Cs 

Partnerships: The members 
of a partnership agreed that in 
the event of the death of a 
partner, the firm would not ter- 
minate but the decedent’s in- 
terest would be subject to risk 
until the end of the fiscal year. 
At that time, a partnership re- 
turn would be filed. 





the world learns what the Ko- 
rean war will lead to. In the 
meantime it has cast a brilliant 
light on the ineffectiveness of 
our vacillating policy in Asia. 

It also seems to have shown 
up some startling failures—we 
were taken completely by sur- 
prise, our intelligence apparent- 
ly could not have been poorer, 
and we did not realize how well 
prepared for war the Korean 
communists were. 

However, as Herbert Hoover 
said, we have made our decision, 
we must abide by it, and every- 
thing that is necessary to win 
must be done. For us to lose in 


Korea would be the final shat- | 


tering blow to American and U. 
N. prestige throughout’ the 
world. This is what the Russians 
are hoping for. It would be the 
greatest victory the Soviet 
Union could gain. 


It is contended that Sec. 126 


/requires a short year return for 


the deceased member. 

HELD: The agreement to con- 
tinue the partnership was valid 
for tax purposes. Kenworthy, 
Dec’d. v. U. S., C. C. A., June 7, 
1950 

Family Trust: In order to pro- 
vide security for his children at 
a later date, taxpayer conveyed 
to his wife, pursuant to a trust 
agreement, his interest in sever- 
al parcels of unimprover proper- 
ty. The trustee was to hold and 
manage the property during the 
children’s minority after which 
it would revert to them. 

HELD: Such trust was valid 
for tax purposes. Maiatico v. 
Com., C. C. A., June 19, 1950. 

Interest: At the time of its 
bankruptcy, the taxpayer owed 
unpaid income and excess pro- 
fits taxes. Operating losses in 
subsequent years gave forth to 
carry back credits and deduc- 
tions which extinguished the 
unpaid tax liability. 

HELD: The government is en- 
titled to interest on the unpaid 
tax liability as it existed before 
the allowance of carry back pro- 
visions. Matter of Rieber, Inc., 
D. C., April 28, 1950. 


ESTATE TAX 


Gross Estate: Under a com- 
pulsory pension plan provided 
by his employer, decedent’s 
widow was to receive $3,000. per 
annum upon his death. The 
pension was subject to certain 
named contingencies such as 
bankruptcy and decedent pos- 
sessed no election in respect to 
naming his wife. 

HELD: The commuted value 
uf the pension is not includible 
in decedent’s estate since he 
possessed no enforceable prop- 
erty rights. Miller, Dec’d., v. 
Com., 14 T.C.— 

Gross Estate: Decedent trans- 
ferred certain property to his 
wife, the income from which 
was used to pay the premiums 
on his life insurance which he 
uaa previousiy transferred to 
his wife. 

HELD: Pursuant to Sec. 811 
(G)(2), the insurance resulting 
from indirect payment of 
premiums is includible in de- 
cedent’s estate. Showers Dec’d., 
v. Com., 14 T.C.— 

Interest: In order to secure 
the release of an estate tax lien 
upon certain property he desired 
to sell, the administrator of the 
estate of AB remitted to Col- 
lector a cash indemnity bond of 
$15,000. 

Subsequently an estate re- 
turn was filed and tax paid 
thereon. Plaintiff was refunded 
the $15,000.00 previously ad- 
vanced and seeks interest there- 
on claiming an overpayment. 


HELD: Cash indemnity bond 
is not an overpayment against 
which interest is payable. Mit- 
chell v. Coll., D.C. April 26, 1950. 

Claims: Decedent’s son had 
incurred a $300,000. indebted- 
ness to a local bank which sum 
had been paid by decedent. The 
executor of the estate claims 
that this payment represented 
by a note was a gift and de- 
ductible for estate tax purposes. 

HELD: In absence of clear 
and convincing evidence, no 
credit will be allowed for a gift. 
Towner v. Com., C.C.A., June 5, 
1950. 

Insurance: AS a member of 
the New York stock exchange, 
decedent participated in its 
gratuity fund which provided 
that members pay $15. when ad- 
mitted to the exchange and a 
like amount when a member 
died so that the decedent’s es-| 
tate received a $20,000. fund. 

HELD: The payment of the! 
$15. and the right to sell the! 
Exchange seat was sufficient to 
make the benefits insurance 
subject to estate taxes. Com. V. | 
| Treganowan, C. C. A., June 6,| 
| 1950. | 
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~ Voice of the Bar 


COMMENT AND CRITICIy 


INVITED 





Editor: 

I read with 
article on page five of 
20, 1950 issue, in referen 


interest 


so called “Racket in Bi: 


Sheriff’s Sales”. 

I am glad some one 
fit to raise this point, < 
encountered the problen 
times at my Sales. 


The difficulty in stop; ir 


that the phoney 
the plaintiff’s attorne: 
hearing and puts the 
tion up to him. I have 
successfully to actually 
such so I could act, as 


bidc 2x 


it would be only one me's 


against another. 

I believe I speak th: 
of all sheriffs when I s: 
our advantage to get 


for the property as pos 
not in such a contempti.! 


ner, and it should be 


Any legislation to prope™ly o 


come it I Know, woul 
dorsed by the sheriffs 
Jersey. 

Respectfully you 
Ernest L. Hunr 
Sheriff-Somers: 

Editor, N. J. Law Journ 
Dear Sir: 

I have read with inte 
article in the issue of 
Journal of July 20th 
“Claim Racket in Bi 
Sheriff’s Sales.” 

This practice of “hig 
is quite prevalent. I hav 
own experiences with 
one can readily find tl 
tures’ in every Sheri 
room on sales day. 1 
proach is very guar 
subtle. 

I would suggest as 
that the maximum sal: 
a Sheriff, for sales of 
foreclosure proceeding 
no case exceed the su 
or $50. no matter wi! 
the property might br 
it seems to me woul 
the incentive of the u 
approach. 

Yours very t 
Benjamin 


Operation of Lec 
Clinic Studied ir 
Prof's Boo! 
DURHAM, N. C. (AC 
new book on legal aid 
ganization and _ oper 
Prof. John S. Bradwai 
of the Duke Univers 
Aid Clinic, has just be 
ed, according to an 
ment by Duke Univer 
officials. 

Title of the book 
Legal Aid Clinic Mat: 
Exercises on Taking 
Case at Law.” 

The new volume, fc 
of five books 
Bradway on legal a 
describes in detail l« 
niques as practiced at 
Legal Aid clinic. 

Bradway’s book is 
to be used as a mani 
school teachers to pro 
ground material for 
work. The manual has 
jected to critical ex 
and revision at the D 
Duke Press officials sa: 


The Duke Legal Aid clin 


whicn Bradway has b 


‘tor since its foundin 


provides free legal aid 
lic service and serves 2 


|tory where Duke lav 
pr I 


receive practical 


training. 


Clinic work is included A 
law school curriculum. AL ~ 


year law students aré 
to devote a prescribed 


requ 


am¢é 


| of time to work at the clinic 
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DIGESTS OF RECENT OPINIONS 


BEL—SLANDER — Radio de- 
famation is sui generis, and 
partakes of some of the funda- 
mentals of both libel and 
slander 

4 radio station leasing its 
facilities is primarily a dissem- 
jnator and not a_ publisher 
unless it actively participates 
in the publication. 

BEL—-The privilege as to pub- 


> Bar 


ITICIS 





defamatory words relating to 
plaintiff, a municipal official, 
prepared and written by Hoff- 
man as agent of Trentonian Pub- 
lishing Co., and subsequently 
broadcast by Hoffman over the 
radio facilities of the Trent 
Broadcasting Corporation on 
time leased by the Trentonian. 
The words were defamatory per 
se. 


Publication was admitted. The 

























e lication of news concerning L 
¢ public acts of public officials defense was: 1 truth, 2 public 
a extends to fair comment ‘terest and absence of malice, 
thereon but does not excuse 3 privilege of fair comment as 
py ing :ffalse statements of fact as to to acts of public officials, 4 that 
dcr cfMacts of public officials. the broadcast was oral and hence 
ey ou: Mthe vse of reasonable care is not libel. Additionally, Trent 
© ropa, defense for a mere dissem- pleaded the exercise of reason- 
p inator. able care required of a dissim- 
y proof of defamation by words ae: 
; libelous per se raises a prima There was no proof of the 
n: facie case of the falsity of the truthfulness of the defamatory 
yords and of damage to the Statements of fact and the court 
hi defamed person entitling him Struck that defense. The court 
Sz to at least nominal damages also charged the jury that the 
t mYlin the absence of some valid WUalified privilege defense of 
Os defense. fair comment did not extend to 
ti pises'ed from an opinion by false and defamatory statements 
est shes. J.C.C. rendered July 13. of fact. As to the defense that 
pevly om” silat Gea tan tie the broadcast was oral and hence 
ila be fe : — not ilbel, the court dismissed it 
n. Kelly v. Hoffman et als. oa - ‘ ; 
fs in Ml yo intiff-—Frank I. Casey. holding that radio defamation 
, . we atime aud is sui generis and partakes of 
U1 pace ii som. of the fundamentals of 
entonian Publishing—Kenneth ; ; 
n+ well Dawes. For defendant, Trent both of the common law actions 
se> Cou cottas tum—Maser 1. of libel and slander. 
- =_— : On the court’s instructions the 
n 3a Pre eee issues were confined to (1) ex- 
ay camenl Sts andl: te po istence of malice (2) the area 
terest ‘ile weinet the weight of of bie ge of a a 
f the eee se saa +, |and (3) as to Trent, the defenses 
h enti the oer Raye yr gy available to a mere disseminator. 
siding fh or prejudice. The plaintiff proved no special 
- = ,. damages. 
The suit was for compensa The jury returned a general 


nd punitive damages for : } 
Pp verdict of no cause in favor of 


nit is all defendants. 

i “ = Held: The liability of Trent, 
if any, was that of a dissemina- 

tor, unless the proofs established 

that it so actively participated 

in the publication as to become 

a publisher. This was left to the 








> fe Re: January, 1951 
-e¢ 4g Bar Examination 
Last day to enroll 


I— 


5¢ 


les fee for the jury. On the proofs, the jury 

f realty could properly find that Trent 

7s shall Brigadier Bar Review | was merely a disseminator and 

um of § had used reasonable care. The 

7] pn Course verdict in its favor is therefore 
T not aisturbed. 

in preparation for | As to malice, the proofs though 

erie | legally sufficient were factually 

ietober 1950, January 1951 minimal, and it was well within 

Ear Examinations the scope of the jury to find an 

ross absence of malice and therefore 


5¢ 


” to deny punitive or exemplary 


cal AM = July 31, 1950 damages. 

mn Le os As to the claim for compensa- 
¥| tory camages, however, the re- 

} Y. M. C. A. sult is otherwise. The publication 


was proven. The words were de- 
famatory per se. In such situa- 
tion they are presumed to be 
false. Defendants did not prove 
| that they were true. While the 


Halsey & Cedar Streets | 
Newark, N. J. 
at 2 P. M. 
privilege of fair comment on 
acts of public officials in the 


performance of public duties ex- 
tends to comment on such acts, 


pfice-—-26 Journal Square. 
0 2.1391 Jersey City] 
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| New York Joins 


Recent Ordinance Imposes 
Increase of One-Third on 
Water Bills as Use Fee 


Chigago (ACCN) —New York 
joined the growing lists of cities 
which impose sewer. rental 
charges to finance their sewage 
disposal operations. 

The American Public Works 
Assn. reports that a recent ordi- 
Nance adopted by New York’s 
city council imposes a one-third 
increase on water bills as a sew- 
er use fee. On the basis of last 
year’s water receipts of $46.5 
million, the new charge is ex- 
pected to yield the city $15 mil- 
lion annually. 

Funds collected from the sew- 
er fee are earmarked to be used 
first for maintenance, manage- 
ment, operation and repair of 
the present sewer system. The 
surplus is to be used for the 
payment of interest and amorti- 
zation on any debt which has 
been or shall be incurred in the, 
construction sewers, sewage 
treatment or disposal plants. 

The city currently has a $100 
million treatment plant  pro- 
gram underway to reduce har- 
bor pollution. Completion of this 
building program is scheduled 
for 1953. 

Four other cities of more than 
half a million population—Buf- 
falo, Cleveland, Detroit and 
Philadelphia—now have sewer 
rental fees in effect, the associa- 
tion pointed out. In addition 
269 cities of more than 10,000 
population reported collecting 
sewer fees to finance operation 


oI 


and expansion of sewers and 
disposal works at the end of 
1949. 

Under the New York ordin- 
ance, it is estimated that sewer 


rentals will cost the small home 
owner about 40 cents a month. 

The new tax will also be levied 
against commercial and indus- 
trial users of water and exempt 
properties that have not paid 
real estate taxes in the past. 

A companion measure with 
the sewer ordinance cancelled 
certain city-wide assessments 
for sewage treatment and dis- 
posal plants and eliminated as- 
sessments scheduled to take ef- 
fect in the 1950-51 fiscal year. 
Cancelled assessments totaled 
more than $40 million. 


extend to nor ex- 
from liability for 
f fact. False 


it does not 
honerate one 


false statements Oo 


statements of fact and comment 
on actual acts of officials are 
two different things. 

Where one proves publication 


defamatory per se, 
damages is not 


of words 
proof of special 
necessary. A presumption of 
damages arises which justifies 
an award of substantial damages 
without proof thereof, but the 
jury is not compelled to award 
such damages and may award 
nominal damages only. The 
court so charged the jury. The 
jury, however, did not do so. 
Plaintiff made out a prima 


’ facie case entitling him to com- 


even if in 
and the de- 


pensatory damages, 
a nominal amount, 
fenses thereto were not sup-| 
ported. The verdict for defen- 
dants Hoffman and Trentonian, 
on this phase of the case was so 
contrary to weight of the| 
evidence as to indicate it was 
the result of mistake, passion, 

or prejudice. Since the issues are | 

separable, a new trial is allowed | 

against Hoffman and Trentonian | 
only on the issue of compensa- | 
tory damages, and the motion is | 
otherwise denied. 


the 
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Justice Jackson Scores ‘Trial by Publicity’ 


Fair Trial, He Charges, Also 
Threatened by Conduct of 
Lawyers. Inside Courtroom 


Further, without belittling what 
he called the very necessary and 
|important role of the appellate 
‘court, he said it had been ex- 


Palo Alto, Calif. (ACCN)— | alted at the expense of the role 
Fair trial in America is threat- | of the trial judge. 
ened by lawyers inside the) 


He voiced concern that in a 
large part of the world the in- 
dependence of lawyers and 
judges had been destroyed and 
they had been reduced to the 
—— of the U. S. Supreme | Status of civil servants doing the 

In an address at the dedica- | will of absense 
tion of the new home of Stan-| “While that prospect does not 
ford University law school, he |C°front us, there is no certain- 
declared that there was often|ty that a slow drift is not in 
ground to suspect that forces | the same direction,” he continu- 
that pressured the courtroom |¢4. “An increasing proportion of 
from the outside had aid andq/ the bar is in service of the gov- 
comfort from the inside. | ernment. pr et ~— 

“ : . | |more are called on to affirm 
Plies inact - of Be ep og |}and enforce executive or admin- 


: +4303 |istrative orders without inquiry 
onstrati J m | ; : 
tration within the courtroo |as to their factual foundation or 


can only be charged to lawyers,” 
Mn pore “The satidaia pot be | Justice and are increasingly re- 
less difficult if it were due only | jfused access to sources of ev- 


courtroom and by agencies that | 
make and convey public opinion 
on the outside, it was asserted | 
here by Associate Justice Robert 


to a purpose to discredit courts | | idence.” 
and judicial proceedings. | Offering a word of advice to 
law schools, Justice Jackson 
“But the more subtle danger suggested that perhaps they 


is from the growing attitude 
that judicial control of the pro- 
ceedings is a sort of tyranny, 
that a courtroom ought to be a 
cockpit without rules, the trial | 
a free-for-all, into which the 
participants are free to throw 
anything they please.” 

The jurist warned that if 
newspapers and radio commen- 
tators would not respect the 
judicial process sufficiently to 
forego “scooping” it, pressuring 
it, or circumventing it, fair trail 
in this country was headed in| 
the direction we so deplored | 
when we saw examples of farci- | 
cal trials abroad. 

“The custom of prejudging | 
guilt or innocence and of inject- 
ing evidence and opinions upon | _ 
the trial by publicity,” Justice; Douglas C. Baker announces 
Jackson declared, “proceeds t0/the removal of his law offices to 
such a point that verdicts in| : 
highly publicized ‘hmeevieanl Commerce St., Newark 2. 
cases will no more really repre- | 
sent the jurors’ dispassionate | 
personal judgment on the legal | 
evidence than do those of the} 
‘people’s courts’ we so criticize 
abroad.” 

Commenting on the organiza- 
tion of picket lines on behalf of 
litigants who, he said, felt that 
newspapers and radio com-| 
mentators marshaled_ the 
weight of public opinion against | 
them, Justice Jackson declared 


were emphasizing preparations 
for appellate work at the ex- 
pense of preparation for the 
|trial court. When he sat in a 
moot court, he said, he usually 
found the students were arguing 
some great issue for which they 
were unlikely to be employed 
during the the first 20 years of 
practice. 


To improve the situation, he 
suggested that in cooperation 
with legal aid societies and bar 
associations, each law _ school 
maintain a legal clinic, just as 
|medical schools tried to main- 
|tain medical clinics. 
| 
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Protective Policy 


This policy gives complete protec- 
tion to all Lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Atterneys 


that such efforts of course : 2 

menaced the fairness of the trial or in any other special field of law. 

process. You are insured under this pelicy 
Pointing out, however, that || against claims arising from any 

the picket line by its “very | negligent act, any error, or any 


omission occuring in the perform- 
ance of any professional service 
rendered to your clients. 


crudeness and self-evident im- 
propriety” was likely to offend | 
jurors, he said that it constitut- | 
ed less actual danger to the ad- | 
ministration of justice than | 
subtler methods that influenced | 
jurors without offending them. 


Write today for descriptive 
pamphlet and schedule of rates. 


FRED W. ANDRES 


Justice Jackson declared that COMPANY 
the legal profession was most| d 1 d 
vulnerable in a trial courtroom. | 1180 Raymend Beulevar 
Newark 2, N. J. 


The bar’s scholarship was im-| 
proving, he said, but the art of | 
advocacy was on the decline. 
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Immunity From Subpoena 


(Continued from page 1) _ | 





doctrine enunciated In the latter | 
case. 
WILSON CASE 

Wilson, the president of United 
Wireless Telegraph Company, a 
Maine corporation, was required 
by subpoena to produce the cor- 
porate books in his custody be- 
fore a federal grand jury investi- 
gating fraudulent use of the 
mails. He appeared but, claiming 
privilege under the Fifth Amend- 
ment, refused to deliver the re- 
cords on the ground that their 
contents would tend to incrimin- 
ate him. Wilson was adjudged 
in contempt. On review of this 
judgement by the Supreme 
Court, he based his defense in 
part on the theory that he would i 
have been protected in his con- 
stitutional privilege against self- 
incrimination had he been sworn 
as a witness, and that the gov- 
ernment’s failure.to permit him 
to be sworn could not deprive 
him of such protection. 

This argument was disposed of 
by the Court simply on the 
ground that a corporate officer 
has no constitutional privilege 
as to corporate records in his 
possession, even though they 
contain entries made by himself 
which disciose his crime. 

The Court, having decided 
that the physical custody of in- 
criminating documents does not 
of itself protect the custodian 
against their ccmpulsory pro- 
duction, made the following oft- 
quoted statement:* 

“The question still remains 
with respect to the nature of the 
documents and the capacity in 
which they are held. It may yet 
appear that they are of a char- 
acter which subjects them to the 
scrutiny demanded and that the 
custodian has voluntarily as- 
sumed a duty which overrides 
his claim or privilege The 
principle applies not only to pub- 
lic documents in public office but 
also to records required by law 
to be kept in order that there 
may be suitable information of 
transactions which are the ap- 
propriate subjects of govern- 
mental regulation and the en- 
forcement of restrictions validly 
established. There the privilege 
which exists as to private papers 
cannot be maintained.” 

The required-records doctrine 
thus emerges in full bloom. 
GENESIS AND GROWTH 

OF DOCTRINE 

Courts at first held a limited 
view as to what constituted pub- 
lic records, and regarded them, 
in a strict sense, as records made 
by a public officer in pursuance 
of a duty, the immediate purpose 
of which was to disseminate in- 


Court cites 
keeping of 
but bot 
power 


interesteing that the 
requiring the 
orporation, 
the reserved 
investigate contracts ol 
The Court stated 
‘nded to intimate 
has a general 
state corpora 
overnment has the same 
» state to see that its own laws 
ed. Chief Justice Vinson, in_ the 
states that although the Wil 
to corporate records, 
rationale sustaining the 
constitutional privilege 
would have ap- 
force to an un 
as Shapiro's. 


statute 

the subject ¢ 

iecision on 
to 
reatures 


power 
ederal 


case, 
applied 
Hughes 
of the 
igainst  self-inerimination 
vied with undiminished 
jncorporated business such 
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formation to the public or to 
serve aS a memorial of Official 
|transactions for public refer- 
ence.’ It was not necessary that 
the keeping of such records be 
expressly required by law; it was 
sufficient that the records be 
necessary or convenient to the 
discharge of official duty.’ 

Public records were construed 
to include assessors’ abstracts,” 
death certificates,* judicial doc- 
kets,” judgment rolls,“ legislative 
records,” marriage records,” me- 
chanics’ lien claims,” recorded 
plats,” tax records,’ public 
hospital records,” reports of the 
Federal Trade Commission,” re- 
ports of the Works Progress Ad- 
ministration® and reports under 
the Emergency Price Control 
Act* 

Nonpublic records, although 
filed in public offices or with gov- 
ernmental administrative agen- 
cies, included separation agree- 
ments,“ reports by government 
physicians to the Federal Vet- 
erans’ Bureau” and case histories 
kept by sheriffs.” 

The courts soon found inade- 
quate their concept that public 
records were those usually lodg- 
ed in public record rooms, and 
thereupon extended its scope to 
comprehend records held in pri- 


‘vate custody. Thus, if the records 


dealt with property owned by the 
sovereign, such records, where- 
ever kept, were public.’ 

Decisions soon began to whit- 
tle at the other end of the yard- 
stick. “Just who is a public of- 
ficer?” the courts began to ask. 
There could be little doubt that 
corporations granted utility 
monopolies were public servants, 
and the natural consequence was 
to hold that records kept by pub- 
lic utilities were in essence public 
records.” 

The big bite came when the 
courts decided that occupations 
which are malum in se, or so 
nearly malum in se to en- 
danger the public heaith, safety 
or morals, are concerned with a 
public interest to the extent that 
their records are quasi-public.* 
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elonged 
Murphu, 7 
269 (vestry 
ouisville and ad 
v Common wee 
Ss. W. 167 
(semble) Financial 
lace, 216 Ind. 114, 23 
(small-loan company records). 
2 st. Louis v. Baskowitz, 273 Mo. 
201 S. W. 870 (junk dealers); State v. 
162 Tenn. 122, 34 S. W. (2d) 1056 
(junk dealers); State v. Donovan, 10 N. 
D 203, 86 N. W. 709 (intoxicating 
lique rs)! State v. Smith, 74 lowa 580, 
38 N. W. 492 (intoxicating liquors); People 
r. Henwoood, 123 Mich. 317, 82 °N. W. 
(intoxicating liquors): (semble) 
4id Corporation v. Wallace, supra. 


Nashville — 
tith, 2 Ky 
(railro on tariff 
4id Corporation v. 
N. E 


ancial 


” Fin- 


After the holding in the Wilson | 
case, the federal courts stead- 
fastly continued to hold that 
documents kept by individuals, 
natural or corporate, in an in- 
dustry which was regulated by 
Congress for the public welfare 
and which was required to keep 
records, constituted public re- 
cords.” (The number and variety 
of such regulated areas of ac- 
tivity are legion—as_ witness 
such national laws as the Ship- 
ping Act, the Packers and Stock- 
yards Act, the Communications 
Act, the Securities Exchange Act, 
the Alcohol Administration Act, 
the Social Security Act, the Civil 
Aeronautics Act, etc.) 


It will be noted at the outset 
that returns are stated to be 
public records.” However, the 
point under scrutiny is not 
whether a return, once made, is 
a public document, but whether 
records in the hands of the tax- 
payer necessary to prepare the 
return are public records. 

By virtue of federal statute,” 
every person liable to any tax 
imposed under the relevant 
chapter of the law must keep 
such records, render under oath 
such statements, make such re- 
turns and comply with such rules 
and regulations as the Commis- 
sioner, with the approval of the 
Secretary of the Treasury, may 
from time to time prescribe. 

Regulations 111, Section 29.54- 
1 (as amended by T. D. 5381, 1944 
CB 188) require: “every person 
subject to the tax ... shall, for 
the purpose of enabling the 
Commissioner to determine the 
correct amount of income sub- 
ject to tax, keep such permanent 
books of account or records, in 
cluding inventories, as are suf- 
ficient to establish the amount of 
the gross income and the deduc- 
tions, credits and other matters 
required to be shown in any re- 
turn under chapter 1. ; The 
books or records required by this 
section shall be kept at all times 
available for inspection by in- 
ternal revenue officers and shall 
be retained so long as the con- 
tents thereof may become mate- 
rial in the administration of any 
internal revenue law.’* 

Undeniably, income tax re- 
cords kept pusuant to the above 
statute and regulation are “re- 
quired records’; yet such facile 
labeling is not dispositive of 
their legal status. 

In the one case on record,” 
decided after the Wilson case 
but before the Shapiro case, it 
was held, by implication, that 
such records are private. While 
I 268 F. 3893 

required by Lever <Act 
ood dealer as a_ condition 
ness were records of a quasi 
the — ef whieh was 
ng business) ; em- 
ard & Com 114 
(records € 
Act): Re aeure 

992 («CCA-6 4farm 
ept pursuant to i 
Act); Bowles v. 
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evidence of sales kept 
Emergency Price 
Stitzinyer, 59 F. 

(same): Bowles v. 
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Supp. 48 
Act). 
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96 2 (Dc Ky.), aft’d 
As to the constitu tionality, 
ipplication of statutery pro- 
publicity or confidential ' 
i coher ter of income tax in- 
151 A.L.R. 1049 
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(Fair 
se A Section 


Section 3614 (a) 

for the purpose of as 
f any return or 
1, where 
cal , by any 
Bureau of Internai 

1 in ng the fie ld service, designs 
‘him for that purpose, to examine an) 
papers, records, or memoranda bear- 
n the aur required to be included 
urn, and may Tequire the attendance 
H re ndering the return of any of- 
yee of such person, or the at- 
other person having know- 

and may take his tes- 

f to the matter re 

law fa bia included in such return, 

with "powe r to administer oaths to such per- 
1r persons As to the constitutionality 
of statutory provisions for examination of 
books or r doct iments for tax purposes, 
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; oe ee 22. 
na a 
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records, 


i Revenue 


igent v. Sullivan 
287 F. 138 N. 
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Employers Punishable For Misrepresentation; 


To UCC 


New Jersey employers were 
warned today by Harold G. 
Hoffman, Employment. Security 
Director, that for a long time 
the Division has been investigat- 
ing and, in some cases, conduct- 
ing hearings where it appeared 
that facts had been purposely 
misrepresented by the employ- 
ers to delay or prevent the pay- 
ment of unemployment insur- 
ance benefits. 

Hoffman emphasized that 
section 16(b) and the recently 
amended fraud section of the 
Unemployment Compensation 
Law provides heavy penalties 
for employers who are found 
guilty of engaging in such tac- 
tics. He pointed out that the 
new legislation makes provision 
for a jail term of 90 days in ad- 
dition to the imposition of 


monetary penalties. Tt 


us » 


tion of the law also ay Dlies 


workers who are found 
fraudulent collection o: 
fits. 


The 
man’s 
plaint 


warning followed 
dismissal of the 
of the Passai 
Board of the Textile 
Union of America, CIO, -| 
New Jersey Worsted-Ger 
of Garfield, N. J., used 
pellate machinery of t} 
ion of Employment Se 
their own advantage du 
lective bargaining neg 
Hoffman said that 
consideration of the fax 
us fails to produce good 
ficient reasons to co 
hearing into this | 
matter.” 





the defendant was under an in- 
dictment for conspiracy to de- 
fraud the government, the in- 
ternal revenue agent in charge 
of the defendant’s district called 
in the defendant for a hearing, 
pursuant to 42 Statutes 310, to 
determine the correctness of his 
income tax return. Upon the de- 
fendant’s refusal to produce his 
records, on the ground that to do 
so would tend to incriminate him 
and might furnish evidence in 
the prosecution of the pending 
indictment, the agent applied to 
the United States District Court 
for an order to compel the de- 
fendant to produce his books. 


The application was denied on 
the ground that the defendant 
was entitled to the protection of 
the Fourth and Fifth Amend- 
ments, the court stating that the 
defendant could not be compel- 
led to submit his books for ex- 
amination, and by such means be 
required to give testimony which 
would jeopardize his liberty, un- 
less complete immunity was af- 
forded.* Since it is established by 
the Heike case that statutory im- 
munity provisions should be con- 
strued, so far as the words fairly 
allow the construction, as co- 
terminous with what otherwise 
would have been the privilege of 
the person concerned, the court 


February 


* any con art of thie United 
er herd of. See In re 
1 Cases No. 13,548 (DC Nev., 
statute was repra ed in 1910 
ry Testimony Act of 1893 was 
complete security and 
i of unselmay 


vide 


p 
that 
hot thereafter 
the witness, and 
+ for nonprosecu- 


here patently concluded 
defendant had a privil: 
protected. This conclus 
not have been reached 
ratio decidendi been 
defendant’s records we 
records. 
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tions of selective-servi 
tion?*® And since suc! 
are public, why canno 
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without a search warr: 
amine and seize the 
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times of national and 
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Attorney General's Opinion 





“4, 23" FORMAL OPINION 1950—No. 38. 
~The Honorable Lloyd B. Marsh 
ps. Secretary of State 

Bhi Receipt is acknowledged of 
< of your letter of May twenty-sixth, 
“and in which, as we understand it, 
i you request an opinion as to 
ting or Whether, under the present 
State of the law, May first, the 
date designated in P.L. 1906, c. 
120, is still the beginning date 
for the term of office of mem- 


July 
REGINA FEUER 
f WILLIAM 








bers of county boards of taxa- 
I tion appointed for a full term. 
+>. (Vacancies other than _ those 
_ deceased. | Caused by expiration of term are 
subscriber | filled for the unexpired term 
oe, ae | OEY: ) 
. or| Our opinion is, and we advise 
you, that you should continue to 
regard May first as the begin- 
ning date of the term of office 


INSTITUTI 
NGERLAND, TRAUTH 


‘AR D “SAVING s 








i 10. 17, 24 of members of county boards of 

> nae Suen taxation (other than those ap- 

\RTMBNI OF STATE pointed to fill an unexpired 
Me Theis arenes en come, | toate) in all eoantion 


It appears to my satisfactior that 
iticated rect the 


luntary 


In your letter you state 
members of the county boards 






st ylu 
















date fixed 
we mark as significant the pro- 
viso that of the two additional 
members (of boards in counties 
of the first class) 
one shall expire April 30, 1944, 
and the other 
This, 
idenzes 

tion that 
of the law the beginning date of 
the term of 
boards appointed for a full term 
was May first, 

legislative intent 
that scheme of term succession. 


still in the form 
enacted as part 
Statutes), 


in P.L. 1906, c. 120, 


the term of 


1945. 

ev- 
recogni- 
the then state 


April 30, 

persuaded, 
Slative 
under 


we are 


ec} 


- 1 
40Si 


a 


members of such 


and, further, a 
not to disturb 
R.S. 54:3-1 (which section is 
in which it was 
of the Revised 


reads as follows: 


The several 
of taxation 
established in 
counties for the equalization, 
revision, review and enforce- 
ment of taxes by the act en- 
titled “A supplement to an act 
entitled ‘An act for the assess- 


county boards 
created and 
the several 


18 consent of 4 e sto of taxation “are appointed in ment and collection of taxes,’ 
counties other than counties of 5 ni oe elghth, one 
al the first class for a term of three t ousand — swemeoren and 
x years and in counties of the first three, —ee Apri four- 
® class (for a term of) five years.”| ‘eenth, one thousand nine 
‘a- This we find to be so by virtue age and st (i. 16, 
tes Of the provisions of R.S. 54:3-3 0, Pp. 210), as amended and 
“as amended (P.L. 1940, c. 113;| Supplemented, are hereby con- 
P.L. 1941, c. 142). The boards in “nued. 
counties of the first class were Under the provisions of sec- 
increased to five members (from tion one of said act (P.L. 1906, c. 
three) by P.L. 1940, c. 113, 120), it was provided that 
amending R.S. 54:3-2 as well as The term of office of the 
_ RS. 54:3-3. members first appointed shall 
- An examination of the per- commence on the first day of 
p.. tinent sections of the Revised May, nineteen hundred and 
' Statutes reveals no provision ex- Six, and the members so ap- 
D | pressive of a beginning date for pointed by the Governor shall 
‘20, 27° 12.80 the term of office of members be appointed for the terms of 
E OF NEW JERSEY appointed to said boards. How- one, two and three years re- 
ep ert OP” STATE ies ever, R.S. 54:3-3, which in 1940 spectively; and, thereafter, as 
mm these presents may come, was amended to increase to five the terms ol said members ex- 
It appears to my satisfaction, Years the term of members of Pire, appointments shall be 
gr gy said boards in counties of the made for a term of three years 
first class, provides (as further et ee 
amended in 1941) as follows: The same section of said 1906 
The members shall be ap- 2¢% further provided that if the 
pointed fcr a term of three first appointments of members 
years and until their succes- of the county boards of taxation 





sors shall have been duly ap- 











should be made 


when the Sen- 


nreliminary to pointed and qualified. If there 2t@ Would not be in session they 
» of Dissolutio . cogs , would be “valid until the first 
REFORE, I. the happens to be any vacancy ae es 
rs in said office. during the re- 22Y Of May, nineteen hundred 
cess of the Legislature, caused #24 seven, and the appoint- 
. by teason of death, resigna- ™ents of successors shall be 
a. caeetes ‘by all : caer ed Reon ee: made as provided in this act, 
f tion or, in any manner other : 
which said cor ae : their terms to commence on the 
Foe is fo shar he Me ce than by the expiration of the Sank dae pi Re aire 
said office as v ¢ N / ay, nil - 
TESTIMONY WHEREOE, I term for which any person ’ ‘“ 3 Ps en hun 
‘reto set my hand and af shall have been appointed dred and seven.” Both of these 
nv cial se t Tre tar sSné > ; ee : 4 4 
me official ee Ae "the Governor shall fill such a Provisions were still part of sec- 
thousand nine hundred and = UME MOV ad the econnianings tion one of said 1906 act as last 
‘D B. MARSH, vacancy al = amended by the Legislature 
‘tarn ‘of State = shall expire at the end of the (PL. 1933, c. 281) before enact 
sh Mt ~~ next session of the Legislature pet agg fgg cs 4 States e 
BOF NEW JERSEY unless a successor shall be (1937) : ae atutes 
.TMEN OF STATE So 406 5 
ATE OF DISSOLUTION sooner appointed. In filling . hawe ethene 4 
om these presents may come vacancies other than those | ffice th og a nee stom 
that have been created during your office that your official re- 
It appears to my satisfaction, vile ei b __ = 


nous consent of 


ticated record of the proceed 
voluntary diss lution thereof 

ll the stock 
that 


the recess of the Legislature 
as herein provided for the 
Governor shall appoint with 





ted in my ‘ee 





























NTIC STEAMSHIP COMPANY a 
of aie pave whose principal the advice and consent of the 

1 at No. 167 Upper Mountain) Senate for the unexpired term 
“New 7 ant Webb, only. The members of the 
SeaaTtaG? he Ween “f eounty boards of taxation in |) 
the requirements ca tle 14,; ¢@ounties of the first class who 
General, of Revised Statutes é bh i 

preliminary to the issuing are in office at the time this 

te of Dissolution ase 3 mA+Q_ i} 
-EFORE, I. the Secretary of act (Sec. 54:3-2, Sec. 54:3-3 | 
tate of New Jersey a aoe and Sec. 54:3-22.1 (P.L. 1940, fi 
‘Y of Jus. 1950, ‘fle in’ @, 113) becomes effective shall, F 
iting ‘to the dissolution of Without further appointment | fj 
. Se ok —_ or confirmation, continue in of- 
f, whic sai ns ang 24 Hl 
the proceeding 8 aforesaid are fice for the balance of the 
a ae ee ee term for whieh they and each 
TESTIMONY WHEREOF, 1| of them were respectively ap- 

oO set hand and af- 4 

my official weal, at Trentor,| pointed. The term of office of 
Tenth day of July. A. D..| the members hereafter ap- 
thousand nine hundred and : : by 
D B. MARSH pointed by the Governor 

) ARSH, a 
tary of State. and with the advice and con 

20, 27, Aug. 3 $1680| sent of the Senate shall be 

IN COUNTY COURT five years and until their suc- 


s HER EBY 
cE, F 


5 





ete cessors shall have been duly 
. “a appointed and qualified; pro- 
vided, however, that of the two 
. additional members to be ad- 
‘ded, the term of one shall ex- 
pire April thirtieth, one thou- 
sand nine hundred and forty- 
your, and the other April 
thirtieth, one thousand nine 
hundred and forty-five; and 
provided, further, that they 
to t shall continue in office until 
ig oo their respective successors 
from shall have been duly appoint- 
ed and qualified. 
(Boldface ours.) 
Bearing in mind the May first 
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VA Publishes Check List for Home Buyers 


A four page checklist for vet- ‘such 
erans in the home buying mar- 
ket designed to help them stay 
out ~effinancial difficulty has 
just come off the presses and is 
available without charge to New 
Jersey World War II ex-G. I.’s, | 
Carl R. Gray, Jr., Administrator | 
of Veterans Affairs, has inform- | 
ed the Newark Regional Office 
of the Veterans Administration. | 

Reason for issuing the check- 
list, entitled “To The Home 
Buying Veteran,’ Gray said, is 
to provide a guide which will 
help some 13 million veterans 
who have not as yet used their 
G. I. home loan guarantees to 
avoid pitfalls and headaches 
stemming from unsatisfactory 
home purchases in today’s re-| 
cord housing boom and era of 
easy mortgage financing. 

“The VA loan guaranty, which | puxx. preston Morris, 283 
protects the lender against loss, | — aie wert ag pug or 
encourages him to make the; 710. ~ ’ ; : 
loan at a very low interest rate.” | GERSONI, 
Gray informs veterans in the 
pamphlet. “But if you fail to 
make the payments you agree to | 
make, the VA must pay the loss | 
to the lender, and the amount lizabeth ; vol. lialy 
paid by the VA must be repaid iat ae 
by you.” a ae " 

Joseph F. O’Hern, Manager of | !. Weve . 
the New Jersey Regional Office,| tru 19 
said the VA Administrator em- MeNAMARA, 1 ssbb SE 
phasized that G. I. loans, like ees Seer. we 
any other loan must be repaid, Bertha Mills & ata Niche 
and that a veteran’s compensa- hpaar pags Mi gag yaw 
tion or pension could be with-|  s1,900: ret: hil 
held in whole or in part until) “fer j 
the debt is satisfied. Newar 

Mr. O’Hern said the home 
purchasing checklist makes it 
easy for a veteran to check on 


important considerations 
as exterior construction includ- 
ing wood siding, mortar joints, 
roofing, chimneys and gutters. 
It also lists important property 
| characteristic checkpoints, as 
‘well as key features of interior 
construction and financing. 
New Jersey veterans may ob- 
tain free copies of the VA pam- 
phlet by stopping at any VA 
office. The VA will also mail 
‘copies to veterans who write 
|their names and addresses on a 
postcard addressed to ‘““CHECK- 
LIST,” Veterans Administration 
Regional Office, 20 Washington 
Place, Newark, New Jersey. 


Bankruptcies 
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Herr 


Weelans & Cahill; solr 
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& Cahill 
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vol liab 
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solr. 





RUB E NSTIN, Abraham, t/a 
Holland Ave., Bronx N 
$6,015.75: assets $2,201.86: refr 
& ¢ ahill : olr. Emanuel Sacks; 7 

SMITH, James Albert, 
Burlington; vol I 
$400 refr Lipkin 
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Allan's 











cords show that there has been | 
an observance of the May first | 











beginning date with respect to; °ONS74S, Bric B.. 37 Oxted Be. ie 
the term of office of members of | "eft, Weelans & Cahill: solr, Riker, Emery 
county boards of taxation here-| witson, ponala Cart, 

tofore appointed for a full term.) ten, Ra; Camden. vol 

In view of this long continued wos eee ee 
construction, and especially in! ter: vol.: liab. $3.6 " $167.09 ; 
view of the Legislature’s ap-| "f™ [ipkin; sol : ~ 
parent recognition thereof 
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Luis Rojas de la Torre 

50 East 42nd Street, N. Y. 

MUrray Hill 2-0780 


(particularly as evidenced by 
the proviso, in R.S. 54:3-3, above 
marked and which first made 
its appearance in said section by 
virtue of P.L. 1940, c. 113), we 
are constrained to adhere to the 
same construction. Contem- 
poraneous and long-standing 
exposition exhibited in usage 
and practice under a _ statute 
requires a similar construction 
in case of doubt. In re Hudson | 
County, 106 N.J.L. 62. 

Theodore D. Parsons 

Attorney General 

By 
Dominic A. Cavicchia 
Deputy Attorney General 
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directly. 
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your client 
appraisal; 
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maximum mortgage, 
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House Built in Two Days. 


Fullerton, Calif—Jewett Bros., | 
local home building firm, estab- | 
lished some sort of building re- | 
cord when it completed an 850 | 
square foot, two bedroom home | 
in two days. Workmen started | 
at 8 a.m. on a Monday, finished | 
at 4 p.m. the next day. Conven- | 
tional construction methods 
were used. ; | 


| 
| 
} 
| 
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ATTORNEY 
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Services available to attorneya only 








— 





icensed and Bonded by the State of N. J. 
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INVESTIGAT DRS 
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Hanus Detective Agency 
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Prepare your case by furnishing 
pertinent information about plain- 
tiffs. defendants and witnesses. 
Assets searches. Special investi- 
gations. Experienced and legally 
trained staff. Ask for details. 


Bishop's Service, Inc. 
76 Beaver Street 
New York City, N. ¥. 
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| cause it 
lit granted too broad powers to 
i the 


| drafted 
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Fiorida's Sales ‘and Rent Tax Constitutional 


High State Court Rejects 
Contentions Statute Was 
Arbitrary, Discriminatory 

TALLAHASSEE (ACCN) A 
unanimous opinion § upholding 
the state’s 3 per cent sales and 
rental tax has been handed 
down by the Florida Supreme 
court. 

Enacted by a _ special state 
legislative session last fall, the 
Florida sales tax contains many 
exceptions, including all grocer- 
ies, medicines, and _ clothing 
items costing $10 or less. 

The statute was attacked by 


|L. S. Gaulden, West Palm Beach 


hotel owner, who contended the 


levy was unconstitutional be- | 


was a tax on property, 


state comptroller, was ar- 
bitrary and discriminatory and 
was a multiple law tied in with 
two other legislative acts. 

All of these objections were 
rejected by the high state court 
in an opinion written by Justice 
T. Frank Hobson. 

Discounting arguments that 
the sales tax measure was poorly 
and that the tax was 
unnecessary, Justice Hobson said 
it “may not be the model of a 
perfect sales tax” but that the 
court was concerned only with 


| whether it was constitutional. 


“We cannot concern ourselves 


with the problem as to whether 


have been more 
the opinion 
said, “nor with the contention 
that it might have been better 
legislative policy to have enacted 
a so-called ‘straight across the 
board’ tax with a rate less than 
3 per cent: This is a matter which 
lies within the province of the 
law-making body. 

The opinion said it does not 
matter whether the tax is classi- 
fied as a privilege or occupation 
tax, if it reasonable and not 
unjustly disc.iminatory 

“It is not a tax upon the per- 
sonal property or services but 
upon the privileges of seiling 
the same and it is measured by 
the extent to which the privilege 
is enjoyed,” the court said 

Justice Hobson further wrote 
that the state legislature, in its 
special session last year, followed 
“the only available course” in 
tving in the sales tax measure 
with the cigarette and gasoline 
tax. 

He said the 


might 
written,” 


said act 
precisely 


1S 


tax structures of 
the state, counties and cities 
were involved in the revenue 
program in the “interest of the 
welfare of its citizens as a 
whole.” 
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and omitted persons”, 


The opinion said the require- 


ment that the levy be passed on | 


and collected from the purchaser 
or tenant 
unreasonable” to the merchants 
and landlords financially able 
to absorb it. 

“However,” the court added, 
“we must consider the plight of 
the small merchant or landlord 
who cannot afford to pay the tax 
and remain in business.” 

The requirement that the levy 
be passed on, the court said, 
also would curb unfair trade 
practices. 


Administratrix Made 
Party in Rent Action 


An administratrix is properly 
substituted as a party defendant 
in an action by the Housing Ex- 
pediter seeking injunctive relief 
and restitution to tenants where 
the original defendant died: 
this point was raised in the 
cases of Woods v. Harris, admx., 
and United States of America v 
Harris, admx., United States 
District Court for the Eastern 
District of Pennsylvania, civil 
actions nos. 9413 and 9750, opin- 
ion by Judge McGranery, filed 
July 13, 1950. 

The opinion 
reads as follows: 

The Housing Expediter insti- 
tuted civil action no. 9413, seek- 
ing certain injunctive relief and 
restitution to the tenants, under 
the Emergency Price Control 
Act of 1942, as amended, and 
under the Housing ana Rent Act 
of 1947, as amended. The United 
States instituted civil action no. 
9750, under the 1947 act, seek- 
ing injunctive relief, restitution 
and treble damages. The orig- 
inal defendant died, and his ad- 
ministratrix was _ substituted. 
The substituted defendant has 
filed two motions in each case: 
(1) A motion to discontinue the 
action against the 
administratrix, and a mo- 
tion to join tenants as parties 
plaintiff, so that conflicting 
claims and counterclaims be- 
tween them and the defendant 
may be disposed of in each 
action. 

The first motion is based on 
the contention that, inasmuch 
as the administratrix has no 
authority over the decedent’s 
real property, she is not a pro- 
per party in actions of this na- 
ture. The argument overlooks 
the elementary proposition that 
the 
actions and survive the original 
defendant’s death. The admin- 
istratrix, having been properly 
substituted, succeeds to the lia- 
bility of defending the suit. With 


in those cases 


(2) 


respect to the relief of damages | 
|}ment of the entire controversy. 


and restitution, the administ- 
ratrix’s lack of connection with 
the real property is 
Of course, injunctive relief, by 
way of an order requiring de- 
fendant not 
by collecting rent over the ceil- 
ing, would not be granted 
against the 
where she has no authority to 
collect any rents. 

In support of the second mo- 
tion, defendant cites several 
cases in this district where ten- 
ants have been added as parties 
plaintiff by order of the court: 
Creedon v. Polis, civil action no. 
7491, January 8, 1948; Woods v. 
Wilson, civil action 7830, March 
12, 1948; Woods v. Whelan, civil 
action no. 9091, July 6, 1946. The 
Housing Expediter and the 
United States point out some 
serious objections to the pro- 
cedure. The mere allegation, in 
the motion, of the existence of 
“conflicting claims and counter- 
claims between the defendant 
without 





“appears harsh and} 


defendant | 


actions here are personal, 


irrelevant. | 


to violate the law} 


administratrix | 





CONSULT 


Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 


| Trade Review of the 


Week 


NEW YORK (ACCN) — Con- 
sumer buying already at a high 
level, was accelerated in the 
week ended July 19 by the fear 
among some consumers of im- 
pending shortages of certain 
goods, Dun & Bradstreet, Inc, 
reports. Retail dollar volume 


was moderately above the level | 


of the comparable week a year 
ago. 

There was a silght rise in the 
demand for apparel. Requests 
for nylon hosiery and some ac- 
cessories were frequent, and the 
demand for house-furnishings 
rose sharply, as an _ increased 
number of consumers purchased 
automobiles and major. ap- 
pliances. 

Stimulated by various trade 
shows and the need for many 
retailers to replenish diminish- 
ed stocks, wholesale ordering 
rose appreciably in the 
Aggregate dollar volume 
moderately above the level for 
the corresponding period a year 
ago. The number of buyers pre- 
sent at various wholesale cen- 
ters increased slightly and was 
moderately above last year’s 
figure. 

As some 
tion periods terminated, 
trial production for the nation 
increased slightly in the 
ended July 19. Total output was 
considerably above the level for 
the similar week in 
initial and continued claims for 
unemployment insurance dipp- 
ed very slightly. 


industry-wide vaca- 


week. | 
was} 


indus- | 


| Box 


week | 


1949. Both | 


Steel ingot production for the | 


current week increased more 
than three points to more than 
99 per cent of capacity. Automo- 
bile and truck output rose 


nearly 46 per cent in the week} 


ended July 15 to an estimated 
184,839 vehicles; production was 
about 25 per cent above last 
year’s level. 

Civil engineering construction 
in the week ended July 20, dip- 
ped some 6 per cent from the 
previous week’s peacetime re- 
cord to $343 million; it was 116 
per cent above the level of a 
year ago. 

Lumber production, ship- 
ments, and orders in the. week 
ended July 8 declined some 41 
per cent, 36 per cent, and 23 
per cent, respectively. They were 
'all moderately above the level 
of the similar 1949 week. 








any averment of facts as to the 
nature of the counterclaims, is 
hardly enough to satisfy the 
‘court of the necessity or desira- 
bility of employing its inherent 
power to bring other parties in 
as plaintiffs, toward the end 
that all interested parties should 
be before the court for a settle- 


See Porter v. Warner Holding 
Co., 328 U.S. 395, 403. However, in 
order to conform to what ap- 
pears to be the established pro- 
cedure in this district, the mo- 
ition will be granted, but with 
the limitation that any counter- 
claim asserted by the defendant 
against the added plaintiffs 
/must be in the nature of a com- 
|pulsory counterclaim under 
|Rule 13(a) of the Federal Rules 
|of Civil Procedure, and may be 
proved in an amount not to ex- 
ceed the amounts awarded 
restitution. 
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